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Court of Appeals of the District of Columbia 

Xo. 508S. 

I 

Reuben D. Vining, Appellant, | 

vs. 

Carlos Van Leer, Guy Moffett, Victor G. Croissant, 

Each Individuallv and as a Member of thb Personnel 

* 

Classification Board. 

a Supreme Court of tin* District of Col 

Equity. Xo. 48946. 

Reuben T). Vining, Plaintiff, 
vs. 

Carlos C. Van Leer, Guy Moffett. Victor Gi Croissant, 

Each Individuallv and as a Member of thb Personnel 

% 

Classification Board, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 

1 Bill for Iujunction, cCc. 

Filed October 12, 1928. 

i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 



Equity. Xo. 48946. 

Reuben D. Vining, Plaintiff, 
vs. 

Carlos C. Van Leer, Guy Moffett, Victor G. i Croissant, 
Each Individually and as a Member of the Personnel 
Classification Board, Defendants. 

To the Honorable the Justice holding the said Court: 

The plaintiff, Reuben D. Vining, respectfully [shows this 
Honorable Court as follows: 

1—5088a 
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First. That he is a citizen of 1 lie United States, a resi¬ 
dent of tlie District of Columbia and brings this suit in his 
own right as will hereafter more fully appear. 

Second. That the defendants, Carlos C. Van Leer, Guy 
Moffett, Victor G. Croissant, and each of them, is a citizen 
of the United States, a resident of the District of Columbia 
and is sued in his own right and as a member of the Per¬ 
sonnel Classification Board created by the Act of March 
4, 1923, as will more fully appear hereafter. 

Third. On or about March 4, 1923, the 67th Congress of 
tlie United States passed a certain Act known and cited as 
“The Classification Act of 1923/’ (42 Xtat., 1488) wherein, 
among other things, a Personnel Classification Board was 
created bv Congress; the said Board to consist of the Di- 
rector of the Bureau of the Budget or an alternate 
2 from that Bureau, a Member of the Civil Service 
Commission or an alternate from that Commission, 
and tlie Chief of the Bureau of Ehiciencv or an alternate 
from that Bureau. 

Fourth. Plaintiff understands and believes, and so avers, 
tliat the defendants herein, and each of them, has been law¬ 
fully designated as alternate for the head of the respective 
Bureau or Commission which he represents, by the properly 
designated oflicer of the Bureau or Commission and that, 
by virtue of the said act, and of such official designation, the 
defendants herein constitute and are the Personnel Classifi¬ 
cation Board created and authorized to be created bv the 

% 

said Act above referred to. 

Fifth. Plaintiff, further, is advised and believes, and so 
believing avers, that', acting under the authority of the said 
Classification Act of 1923, the head of the Xavy Department 
made an initial classification of the positions occupied by 
the employees of that Department in the District of Co¬ 
lumbia, including the position occupied by the plaintiff 
herein, all as contemplated by the said Act, which said initial 
classification was thereafter reviewed and revised bv the 
Personnel Classification Board, and thereupon became final 
so far as the Personnel Classification Board was concerned, 
but that the duties of the plaintiff were otherwise subject 
to be changed by the head of the Xavy Department and his 
classification changed by the same authority from time to 
time in order to conform plaintiff’s rate of pay and classifi- 
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cation status to the Personnel Classification Act and its 
amendments. 

Sixth. Thereafter, on or about May 28, 1928, the 70th 
Congress of tin* United States, passed an Act amending 
Section 13 of the Classification Act of 1923, (45 Stat. 
3 770), which substituted new and increased compensa¬ 

tion schedules for those contained in tliei Classifica¬ 
tion Act of 1923, and provided, among other tilings, that: 

“Whenever, in any case, the basic qualifications of an 
alreadv existing grade or subdivision of a sen ice are by 


this Act made the basic qualifications of a higher grade 
or subdivision, the positions of all employees in [said exist¬ 
ing grade or subdivision an* by this Act advanced to the 
said higher grade or subdivision ol a service." 

Seventh. This Amendment further made it the duty of 
the heads of the several executive departments and inde¬ 
pendent establishments to carry into effect the provisions 
of the said amended Act, and specifically stated: 

“* * * Provided further, That nothing contained in in 

this Act shall operate to decrease the pay of any present 
employee, nor deprive any employee of any advancement 
authorized bv law and for which funds are available.” 

Eighth. The aforesaid Amendment was signed May 28, 
1928, and became effective July 1, 1928'. | 

Ninth. Thereafter, the Secretary of the Navy, acting in 
this respect by his duly authorized subordinate officer, 
to wit. bv Charles Morris, the Paymaster General of the 
Navv, on or about the 1st dav of June, 1928, detailed and 
assigned the plaintiff to the performance of certain duties 
as particularly set forth in the attached photostatic copy 
of Job Classification Sheet, hereto attached and marked 
plaintiff's Exhibit “A”, which plaintiff prays may be read 
and incorporated herein. 

Tenth. Plaintiff avers that he thereupon entered upon 
the performance of the duties particularly set forth in the 
Exhibit “A" hereto attached, and that he has. Inf authority 
of the head of the Navy Department, from and after, to wit, 
the 4th day of June, 1928, performed each and [all of the 
several functions, duties and services therein particularly 
set forth. 


2—5088a 
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4 Eleventh. Plaintiff, further, avers that on or about 
the 1st dav of Julv, 19*28, the head of the Navv Do- 

partment. acting in thD respect by his duly authorized sub¬ 
ordinate, to wit, bv 0. McPherson, in carrving into effect 
the requirements of the Act of May *28, 19*28, and acting 
under the authority thereof, allocated the position which 
plaintiff then tilled, as particularly set forth in Exhibit 
‘‘A” hereto attached, to Clerical, Administrative and Fis¬ 
cal service, tirade 13, by virtue whereof the plaintiff herein 
was entitled to receive a salary of $6,*200.00 per annum, 

which said action bv the said subordinate was dulv ratified 

% * 

bv the Secretarv of the Xavv, with a full knowledge of the 

facts. That at the time the said allocation was made bv 

the Secretarv of the Xavv as aforesaid, there were funds 
• • 

available sufficient to pay the salary to which plaintiff there¬ 
upon became entitled. 

Twelfth. Plaintiff, further, avers that the duties per¬ 
formed bv him on and after the said 4th dav of June. 1928, 

under the direction and authoritv of tin* head of the Xavv 

♦ * 

Department were and are such as, by virtue. 4 of the amend¬ 
ment of May 28. 1928, require the head of that Department 
to elassifv him in the shid Clerical, Administrative and Fis- 
cal Service, Grade 13. 

Thirteenth. Plaintiff understands and believes, and so 
avers that after the head of tin* Xavv Department, acting 
as aforesaid, had taken the above action, fully complying 
with the purpose and intent of the Act of May *28, 19*28, the 
defendants conspired find confederated together with other 
persons to the plaintiff unknown, in order to prevent and 
hinder the allocation of plaintiff's position to Clerical, 
Administrative and Fiscal Service, Grade 13, and the pay¬ 
ment to the plaintiff of the said salary of $6,200.00 

5 per annum, and, also, to prevent the plaintiff from 
enjoying the rank, honor, emoluments and perquisites 

attached to the said Clerical, Administrative and Fiscal 
Service. Grade 13, and in the execution of the said unlaw¬ 
ful conspiracy and confederation, the defendants herein 
pretending to act under the authority of the said personnel 
Classification Act as amended, attempted to and did revise 
and change and alter the said rating assigned to the posi¬ 
tion occupied by the plaintiff under the authority of the 
head of the Xavv Department and by him duly ratified, 
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from Clerical, Administrative and Fiscal Service, Grade 

13, to Clerical, Administrative and Fiscal Service, Grade 12, 

all without tin* authority of law and contrary to the ex- 

• 

press terms and intent of the said Classification Act of 1923 

as amended hv the said Act of Mav 28. 1928. 

• • 

Fourteenth. Plaintiff avers that by virtue of the unlawful 
and unauthorized acts of the defendants herein, and as a 


direct result of the said unlawful conspiracy, confederation 
and other unjust and unlawful acts of the defendants, he 
has not been paid a salary at the rate of $6,200.00 per 
annum, from and after the 1st dav of Julv, 1928, which 
said salary he is entitled to have and receive! under the 

* j 

terms of the said Act, but that he has. in lieu thereof, been 

| 

paid a salary of $0,000.00 per annum, and, further, that by 
virtue of the unlawful and unjust acts of the defendants 
as aforesaid, plaintiff has been prevented froiji enjoying 
the rank, prestige and authority attached to Gjrade 13 of 
the ('lerical, Administrative and Fiscal Service, both within 
the Xavy Department and in his official relations and deal¬ 
ings with other departmental representatives and the 
public. 

6 Fifteenth. Plaintiff, further, avers that he has 

often protested and appealed from the unauthorized 
and unlawful acts of the defendants herein and that he has 
demanded of them that they cease from their unjust and 
unlawful interference with the action of the head of the 
Xavy Department, as particularly set forth above, in order 
that he may be paid the salary fixed by the aforesaid Act 
of May 28, 1928, for his services since duly 1. 1928’, to wit, 
the sum of $6,200.00 per annum, and in order that he may 
enjoy the rank, grade, perquisites and emoluments attached 
to the said grade as above set forth. Nevertheless, the 
defendants herein have declined and refused to abate their 
unjust and unlawful interference, and have continued to 
conspire, confederate and cooperate together, to the end 
that plaintiff has suffered and is suffering, and will continue 
to suffer a great and irreparable money loss [amounting 
to a large sum, to wit, to the sum of $100.00 per* month for 
each and every month of service which he renders from and 
after July 1, 1928, all by virtue of the unlawful conspiracy, 
confederation and acts of the defendants as aforesaid. 

Sixteenth. Plaintiff, further, avers that lie is, by virtue 
of the said unlawful acts of the defendants aforesaid, pre¬ 
vented from having and enjoying the rank, emoluments and 
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benelits aeeruine; to liim under and by virtue of the said Act 

of Mav *2S, 11)28, and tinder ami bv virtue of the change of 

• • 

his *rrade by the head of the Navy Department in con¬ 
formity with tin* said Act, as particularly set forth above. 

Plaintiff, further, avers, that by virtue of the facts above 
set forth, he has no full, adequate and complete remedy at 
law. 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue out of this Honorable Court 
7 requiring the defendants and each of them to appear 
and answer the exigencies of this Dill. 

2. That a preliminary injunction issue prohibiting the 
defendants, pending a full and complete hearing hereon, 
from revising, reviewing, chanirinir or otherwise interfering; 
with or hindering tlie allocation of plaintiff's position by 
the Secretary of the Navy as of July 1, Ib'Js. 

.*». That after a full and complete hearitpr, the defendants 
be permanently enjoined from revising, reviewing. chauey 
inu* or otherwise interfering with or hindering the alloca¬ 
tion made bv the Secret a rv of the Xavv, effective -Julv 1 


4. That the Court award as damages against the defend¬ 
ants, such sum as it shall appear to flu* Court the plaintiff 
has lost as the result of the unlawful ads of the defendants 
above set forth, including costs and disbursements in this 
suit. 

5. And for such other and further relief as to the Court 
mav seem meet and proper. 

RUE HEX D. VIXIXG. 

JAMIESOX £ WAPD. 

Bv HERBERT S. WARD, 

Attorneys for 1* 1 (Unfit). 

District of Columbia, ss: 

Reuben D. Yinimr. beintr first duly sworn, deposes and 
says, that he has read tin* fore.^oine; Bill of Complaint by 
him subscribed and that he knows the contents 
8 thereof: that tin* facts therein based upon his knowl¬ 
edge are true, and those based upon information and 
belief, he believes to be true. 

RUE BEX D. VIXIXG. 

JAAITESOX 6: WARD, 

By HERBERT S. WARD, 

Attorneys for Plaintiff, 
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Subscribed and sworn to before me this 9th dav of Oc- 
tober. 1028. | ’ 

Isk.m..] .) AXK M. M ulXKKXKY. 

Notary Publir, D . C. 

(Here follows reproduction of page 9.) 

10 R. 1). Yining. | 

Description of Work (ContM). 

40/'c : To supervise the design and installation of systems 
of accounts to be maintained in the held and of tljie reports 
and returns to be rendered thereunder to the Ifaymaster 
(ieneral of the Xavv for all money and .stores received and 
expended. TO supervise audit of property returns to deter¬ 
mine responsibility for property and to determine ap¬ 
propriation adjustments necessary and the i certifica¬ 
tion of such appropriation adjustments to the jomptrol- 
ler General. TO prepare instructions for officers in the tield 
in connection with anv of the above mentioned work. 

b r /( : To suj)ervise advance's of funds to disbursing offi¬ 
cers, preparation of schedules of receipts and disburse¬ 
ments of funds bv disbursing officers on which dppronria- 
tion pay and counter warrant are issued by the comptroller 
General, and audit and final check with the General Ac¬ 
counting Office of the suspense account under which naval 
funds are carried. 

:V'/( : To supervise financial arrangements with bther gov¬ 
ernment de])artments for all work done for such depart¬ 
ments in navv wards. 

• • 

2 c /( : To represent the Bureau of Supplies and Accounts 
or the Xavv Department in conferences. 

(Here follows reproduction of page 11.) 

12 7 Jui e, 1928. 

From: Pavmaster General of the Xavv 
• * 

To: Secret a rv of the Xavv. 

• • 

Subject: Recommended change in classification of Clyde 
Reed, R. D. Yining, and C. W. Browning. 


s 
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1. There are transmitted lierev illi l\C.I>. Classification 
Sheets 12S4, 12S.") and 12Sb covering change in duties and 
recommended reallocation of— 

Civile Reed from CAF 12-2 to (’AF 1.V2. 

IT D. Mining from CAF 11-0 to CAF 12-2. 

C. W. Browning from CAF 11-1) to CAF 1*2--. 

Ill connection with the change recommended for Mr. 
Reed, at the time of his original allocation in tirade 12, lie 
was assigned to dutv in the Planning Division whereas he 
has since been placed in charge of a separate division of 
the bureau, which, while small as to number of employees, 
is considered a major division of the bureau because 4 of tin* 
importance of tin 4 duties in connection with fiscal matters 
handled and for which Mr. Rood is necessarily held respon¬ 
sible. In addition, because of Mr. Reed's long service, wide 
experience, and contacts with committees of Congress and 
representatives of other departments. In* is undoubtedly 
the best posted employee in the Navy Department on pre¬ 
cedents and procedure in connection with fiscal matters and 
his advice is invaluable to those by whom he is consulted. 
While officially an employee of tin 4 Bureau of Supplies and 
Accounts, his services an* available to and are used by all 
bureaus and officers of the Xavv Department and by the 
(’ongressional (’ommittees. 

2. The reason for the change recommended for Messrs. 
Vining and Browning, is due to a reorganization of the Ac¬ 
counting Group, which is composed of five divisions as a 
result of which Mr. 'Vining has been made Thief of the 
Audit, Appropriation and Property Accounting Divisions 
and Mr. Browning, Thief of the Tost and Tost Inspection 
Divisions, with direct responsibility for tin 4 conduct of 
work, instead of exercising general supervision as assist¬ 
ants to the Officer in (Targe of tI k* Accounting Group. 'This 
change makes them Chiefs of major divisions of the bureau 
and is believed to entitle them to a higher classification, 
similar positions being held by officers of the rank of Cap¬ 
tain in the Navy. 

CHARLES MORRIS. 
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Motion for a Temporary Injunction. 
Filed October 12, 1928. 


Comes now the plaintiff, by bis attorneys, and moves this 
Honorable Court to issue an order restraining t|he defend¬ 
ants, and each of them, from revising, reviewing, changing 
or otherwise interfering with or hindering the allocation of 
plaintiff's position by the Secretary of the Navy as of 
July 1, 1928, pending a full and complete hearing upon the 
Bill of Complaint tiled herein. 

JAMIESOX & WARD, 

By 11 HR BERT S. WARD, 

Attorneys for I'taint iff. 

Carlos C. Van Leer, Guy Moffett, Victor G. Croissant, 
defendants: 

i 

Please take notice that tin* above Motion will Ije called to 
the attention of the Court on Friday, October 2b, 1928, at 
10 o'clock A. NL, or as soon thereafter as counsel may be 
heard, at Equitv Court Xo. —. 

JAMIKSOX & WARD, 

Bv HERBERT S. WARD, 

Attorneys for Plaintiff. 


Motion to Dismiss. 
Filed October 24, 1928. 


Come now the defendants, by their attorney, Leo A. 
Rover, United States Attorney in and for the District of 
Columbia, and move to dismiss the Bill herein tiled and for 
grounds thereof say: 

1. That Section Four of the Classification Act of 1923 
provides that the allocations of the head of a Department 
with regard to the grading and compensation of Civil Serv¬ 
ice employees therein shall be reviewed and may be revised 
bv the Board herein named as defendant. 
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2. The matter and things set forth in said Bill are within 
the discretion of tin* Board under the Classification Act of 
19*23. 

3. And for other reasons apparent on tin* face of the said 

Bill. 

LEO A. ROVER, 

! I’utfctl Sfairs Affon/r/j. 

NEIL IU’RKINSHAW, 

Assistdiit l ailed States Attorney. 


Order Disutissiuy UHL 


Filed August 1 (>. 11)21). 


This cause coming on to lx* heard upon the motion of the 
plaintiff for a temporary injunction, and upon tin* motion 
of the defendants to dismiss tin* hill, and having been heard 
in open court, it is how, this sixteenth day of August, 
11)21), 

lo Ordered and decreed that the motion of the plain¬ 

tiff for a temporary injunction he and the same 
herebv is denied, and it is further 

Ordered that the motion of tin* defendants to dismiss the 
hill of complaint he granted, and the hill of complaint be 
and the same herein* is dismissed. 

By the Court: 

PEYTON GORDON, 

Justice. 


From the above decree tin* plaintiff in open Court notes 
an appeal to the Court of Appeals of the District of Co¬ 
lumbia. Cost bond fixed at $100 or in lieu thereof $30 cash. 

PEYTON GORDON, 

Justice. 

Mem or and mu. 


September f>, 11)20.—Undertaking 
approved and tiled. 


($100.00) 


on Appeal 
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Designation of Record. 
Filed September 10, 1929. 




* 


>k 


The Clerk of this Court will please include in the tran¬ 
script of the record in the above entitled causji on appeal 
to the Court of Appeals, the following papers: 

1. The Bill of Complaint. 

2. Motion for Temporary Injunction. 

3. Defendant’s Motion to Dismiss. 

4. Order dismissing the Bill of Complaint, 

1G 5. Notation of appeal in open Court. 

G. Memorandum of appeal bond filed. 

JAMIESON & WARD, 

By HERBERT S. WARD, 

Attorneys for \Plaintiff. 

Assignment of Error o. 

Filed September 12, 1929. 

Comes now the plaintiff in the above entitled cause and 
files his Assignment of Error- upon which lie expects to rely 
in the Court of Appeals of the District of Columbia: 

1. That the Court erred in dismissing the Bjill of Com¬ 
plaint herein by the plaintift filed. 

2. That the Court erred in so construing the A|c*t of March 
4, 1923, 42 Stat. 1488, as amended by the Act 
1928, 45 Stat. 77G, as to render the said Acts an 
tional limitation upon the appointing power of a Cabinet 
Officer. 

JAMIESON & WARD, 

Bv HERBERT S. WARD, 

Attorneys for j Plaintiff. 

Supplemental Order for Transcript of Record. 

Filed September 12, 1929. 


of May 28, 
unconstitu- 


* 


The Clerk of the Court will please include in the tran¬ 
script of the record heretofore ordered on September 9, 
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1929, in the above entitled cause on appeal to the 
17 Court ot* Appeals, the following* additional papers: 

7. Assignment of Errors. 

8. A copy of the original order and this supplemental 
order for transcript of record. 

! JAMIESON & WARD, 

! By HERBERT S. WARD, 

Attorneys for Plaintiff. 

IS Supreme Court of the District of Columbia. 


United States of America: 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 17, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 4894b in Equity, wherein Reuben D. 
Mining is Plaintiff and Carlos C. Van Leer, et al. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
% • 

affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of October, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5088. Reuben I). Vining, appellant, vs. Carlos Van 
Leer, Guy Moffett, Victor G. Croissant, each individually 
and as a member of the Personnel Classification Board. 
Court of Appeals, District of Columbia. Filed Nov. 1, 1929. 
Henry W. Hodges, Clerk. 
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Court of Appeals of the District of Columbia 


Reuben D. Vising, 
Appellant, 

vs. 

Carlos C. VanLe*r, 
Guy [Moffett 
Victor G. Croissant 
each individually and 
as a member of the 
Personnel Classifica¬ 
tion Board, 
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APPEAL NO. 5 C| 8 S 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE 

This matter comes before the Court of Appqals on 
points of law, which are fully set out in the £ill of 
Complaint and in the [Motion to Dismiss. 

POINTS AND AUTHORITIES ! 

On Constitutionality: 

i. | 

Congress cannot control, either directly or in¬ 
directly the appointing power, vested by the Constitu- 


tion, in the Secretary of the Navy, who is a Cabinet 
Officer. 

Art. 2, Sec. 2, Clause 2, Constitution of U. S. 

30 Op. A. 0.1 11 . 

t\ S. vs. Perkins, 116 U. S. 483-5. 

Section Xo. 169 R. S. 

21 Op. A. G. 355-63 

Y . S. vs. Monat, 124 IT. S. 303 

8 Op. A. G. 41 

13 Op. A. G. 516-521 

13 Op. A. G. 522 

4 Op. A. G. 164. 

II. 

A promotion is an appointment. 

30 Op. A. G. 177. 

III. 


If the Act of March 4, 1923, as amended, created 
a Personnel Classification Board with continuing 
power to act in derogation of a Cabinet Officer’s ap¬ 
pointing power, the Act is unconstitutional. 

4 Op. A. G. 248. 

Wood vs. V. S., 15 Ct. Cl. 151, affirmed, 10/ 

IT. S. 414. 

On Personnel Classification Act (March 4, 1923). 


IV. 


Act of March 4, 1923, created Classification Board 
of three members, all subordinate to Cabinet Officers. 
Section 3. 

V. 

This Board is given certain continuing duties not 
in derogation of Cabinet Officers’ powers. 

Section 3, Paragraph 3, Act of March 4, 1923. 


Section 5, Act of March 4, 1923. 
Section 9, Act of March 4, 1923. 
Section 12, Act of March 4, 1923. 


VL 

Board has no continuing right of revision, review 
or approval over new positions created in Department 
if they are “fairly and reasonablv allocable to one of 
grades of the several services described in conipensa- 
tion schedules,” of the classification act. 

Act of March 4, 1923, Section 4. 

vii. ! 

i 

Only when a new position cannot 4 4 fairly and rea¬ 
sonably be” allocated to one of the grades of the sever¬ 
al services the Board have a duty to allocate ppsition. 

Act of March 4, 1923, Section 4, last 6 liiijes. 


(>fote ab- 


VIII. 

Board have no control over promotions, 
sence of words giving such power.) 

Act of March 4, 1923, Section 7. 

IX. 

Board have continuing right to review 4^d ap¬ 
prove demotions and dismissals made by Department 
heads under efficiency ratings established by j Board. 
(Note presence of appropriate words.) 

Act of March 4, 1923, Section 9, paragraph 3. 

On Welch Bill (Act May 28 , 1928): j 

X. i 

I 

Welch Bill acts ex proprio vigore. 

See last 3 paragraphs of 1st Section of Act. 


XI. 


The Welch Bill (Act of May 28, 1928) amends 
salary schedule of classification act, (Section 13) and 
directs heads of Executive departments to carry its 
provisions into effect. 

Welch Bill, lhst 3 paragraphs of salary 
schedule. 


(X. B. Note absence of any words refering to 
Personnel Classification Board in this sec¬ 
tion of Act.) 


On Questions of fact: 


XII. 


Uniformity of duty is a fact and pay adjustment 
cannot be defeated bv administrative order. 


U. S. vs. 
U. S. vs. 
r. s. vs. 


Allen, 261 U. S., 317. 
Croslv, 196 U. S., 327. 
Miller, 208 U. S. 32. 


THE FACTS. 

The Personnel Classification Act made it the dutv 
of the Department heads to classify all positions in 
the Government service in the District of Columbia, 
on the theory that employees in all branches of the 
government should be paid equal salaries for similar 
work. It created a Personnel Classification Board to 
correlate the work of the several departments and em¬ 
powered them to review and revise such initial classi¬ 
fications of Department heads. 

The Welch Bill, amended the Personnel Classifi¬ 
cation Act,—directed the heads of the Executive de¬ 
partments to carry into effect its provisions, and made 
it imperative upon them to see that the salary read¬ 
justments contemplated by this Act were accomplished. 
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The Welch Bill refers to the Personnel Clas&ifica- 
tion Board only in Section 2, where it directs the JBoard 
to make surveys of positions in the field service, and 
report to Congress. 

Complying with the instructions of the Welch 
Bill, the Secretary of the Navy found as a fact that the 
plaintiff, was performing certain specifically enumer¬ 
ated services which placed him in Grade 13, under the 
Welch Bill, entitled him to be paid a salary of $6,200.00 
per annum, and so rated him. 

The Personnel Classification Board have attempt¬ 
ed to nullify by administrative interferences this ac- 
tion of the Secretary of the Navy and have attempted 
to rate the work of plaintiff in Grade 12, and have 
prevented plaintiff from drawing pay at the rate of 
$6,200.00 per annum, to which he is entitled under the 
findings of the Secretary of the Navy. 

This is an action to restrain the Personnel (glassi¬ 
fication Board from this unlawful interference with 
the proper exercise of the duties of the Secretary of 
the Naw as contemplated by the Personnel Clhssifi- 
cation Act, as amended bv the Welch Bill. The facts 
found by the Secretary of the Navy are admitted but 
the Board contend that it has the right of continuous 
review and revision over every appointive action of 
the Secretary of the Navy, notwithstanding the Welch 
amendment to the original Classification Act and the 
Constitution of the United States. 

ARGUMENT. 

The effect of the action of the Personnel Classi¬ 
fication Board is to defeat by administrative jaction 
the order of the Secretary of the Navy, and prevent 
him from carrying into effect the spirit and the letter 
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i 


of the Welch Bill. They are exercising absolute control 
over the promotive and appointive power of the Secre¬ 
tary of the Xavy. The duties assigned to the Personnel 
Classification Board, under the original Act, were of 
two kinds: 

1. The dutv of classification which was not a 
continuing dutv. 

2. Certain continuing duties which are as fol¬ 
lows : 

(Section 3, paragraph 3.) To make regulations 
for ascertaining and reporting duties of position, quali¬ 
fications required, publication of statements, designa¬ 
tion of additional classes within grades, etc. 

(Section 4, last 6 lines.) Allocate new positions, 
where duties are not fairlv and reasonably allocable 
to one of the grades in schedule. 

(Section 5.) Survey all of the field service and re¬ 
port to Congress. 

(Section 9.) Review and revise uniform systems 
of efficiency rating, approve reductions in compensa¬ 
tion and dismissals. 

(Section 12.) Study rates of compensation, re¬ 
port conclusions to Congress. 

In each of the foregoing activities, the Act either 
by use of appropriate words or by necessary implica¬ 
tion, makes clear! the fact that these duties shall be 
continuously performed by the Personnel Classifica¬ 
tion Board. 

Not continuing duties: 

With regard to the allocation of positions in the 
various departments (Section 4) the Board is directed 
to revise initial allocations made by department heads 
of all positions in the Executive departments, and to 
fix the compensation of each employee thereunder 
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(Section 4.) Having clone this, the Board isj given 
no further power with regard either to the classsifica- 
tion or the compensation of departmental employees, 
except when a new position is created by law which is 
not clearly within the existing schedule. (See j last 6 
lines of Section 4.) 

Surely this continuing provision (last 6 lines of 
Section 4) would be unnecessary if Congress had in¬ 
tended in the first eight lines to empower the Person¬ 
nel Classification Board to exercise continuous and ab¬ 
solute supervision over department heads. 

Observe that Section 7 of the Personnel plassi- 
fication Act gives the Personnel Classification Board 
no right of supervision or control over promotions. 
(Compare Section 7 with the last paragraph of Sec¬ 
tion 9 giving Board supervision over demotions and 
dismissals.) 

This case is on all fours with the case of United 
States vs. Allen, supra. In that case the Commandant 
of the Coast Guard found that Allen performed cer¬ 
tain duties which entitled him to the pay and rank of 


a Chief Yeoman in the Xavv. The Secretarv 


of the 


Xavv, by general order, classified the position held by 
Allen as entitling him to the rank and pay of a ^feoman 
1st Class in the Xavv. Under the latter classification, 
Allen was paid the sum of $1,783.80 per annum,—as a 
Chief Yeoman he would have received $2,270.12. He 
was awarded judgment against the United States for 
$486.32. The Court observed that the Statute, was 
passed by Congress for the purpose of equalising as 
far as possible the pay of Officers of the Coast! Guard 
with that of Officers of the Navy (The Personnel Clas¬ 
sification Act, it will be observed, was passed for the 
purpose of equalizing pay throughout the entijre gov¬ 
ernment service.) 
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The Court, further, said: 

“The conclusion was that the purpose of 
the act was ‘to establish uniformity in the pay 
of like officers in the Coast Guard and Navy,’ 
and that it would not be defeated by an ad- 
ministrative order of the Secretary of the 
Navy.” 

In the case at bar, we have the Secretary of the 
Navy finding as a fact that plaintiff performs ser¬ 
vices which entitle him to pay under Grade 13 of the 
Welch Bill and so grading him. The Personnel Classi¬ 
fication Board, by administrative action, classify him 
in Grade 12, set at naught the action of the Secretary 
of the Navv and defeat the intention of the Welch Bill. 

The exercise of such authority by the Reclassifica- 
tion Board, a creature unknown in the Constitution, 
if conferred by law, would be an unlawf\l restraint 
upon the appointing power of a Cabinet Officer and 
render that law unconstitutional. 

CONCLUSION. 

Wherefore, it is respectfully submitted that the 
defendants should be restrained from the unlawful in¬ 
terference with the Constitutional prerogatives of a 
Cabinet Officer and from preventing him from carry¬ 
ing out the express terms of the Welch Bill and that 
the defendants should be amerced for such losses and 
damages as the plaintiff has suffered as a result of 
their unlawful conspiracy and interference. 

By: 

HERBERT S. WARD, 

Attorney for Plaintiff. 

W. D. JAMIESON, 

Of Counsel. 
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ARGUMENT 


The original Classification Act of March 4L 1923, 

f 

established a Board consisting of the Director of 
the Budget, a member of the Civil Service Com¬ 
mission, and the Chief of the Bureau of Efficiency, 
or their alternates, “to provide for the classifica¬ 
tion of civilian positions within the District of 
Columbia.” 

The necessity for the Act was the widely dif¬ 
ferent salaries being paid employees in Various 
branches of the government service for perform¬ 


ance of practically identical duties. The effect of 
the Act was to place practically all positions in the 

9191S—30 (1) 
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District of Columbia in certain grades or salary 
ranges, according to duties and qualifications. To 
accomplish this end, the Board was authorized 
under Section 4 of the Act to review and revise 
allocations recommended by the departments. 

According to paragraph eleven of the Ap¬ 
pellant’s Bill of Complaint, the Secretary of the 
Navy “allocated the position which plaintiff then 
filled * * * to clerical, administrative, and 

fiscal service, grade 13, by virtue whereof the 
plaintiff herein was entitled to receive a salary of 
$6,200.00 per annum.” 

Bill of Complaint, paragraph thirteen, sets forth 
further that the Classification Board “did revise 
and change and alter said rating assigned to the 
position occupied by the plaintiff, under the 
authoritv of the head of the Navv Department and 
by him dulv ratified, from clerical, administrative, 
and fiscal service, Grade 13, to clerical, adminis¬ 
trative, and fiscal service, Grade 12 * * 

Section 4 of the Classification Act provides as 
follows: 


That after consultation with the Board, 
and in accordance with a uniform procedure 
prescribed by it, the head of each depart¬ 
ment shall allocate all positions in liis de¬ 
partment in the District of Columbia to 
their appropriate grades in the compensa¬ 
tion schedules and shall fix the rate of com¬ 
pensation of each employee thereunder, in 
accordance with the rules prescribed in Sec¬ 
tion 6 herein. Such allocations shall be re- 
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viewed and may be revised by the Board and 
shall become filial upon their approval by 
said Board . Whenever an existing position 
or a position hereafter created by law shall 
not fairly and reasonably be allocable jto one 
of the grades of the several services de¬ 
scribed in the compensation schedules, the 
board shall adopt for such position the range 
of compensation prescribed for a grade or 
a class hereof comparable therewith as to 
qualifications and duties. (Italics oujrs.) 

It is also of interest to note the second paragraph 
of Section 9 of the Act: 

The head of each department shall ifate in 
accordance with such svstems the effiCiencv 

«. r * 

of each employee under his control or!direc¬ 
tion. The current ratings for each grjide or 
class thereof shall be open to inspection by 
the representatives of the board and by the 
employees of the department under Condi¬ 
tions to be determined by the board; after 
consultation with the department heads. 

On the basis of the foregoing, it is to be seen that 
Vining's work was allocated in CAF-13 by the 
Secretary of the Navy, but that such allocation was 
reviewed and revised by the Classification Board 
so as to reduce it to CAF-12. 

Authoritv for this review and revision U con- 
tained in Section 4 of the Act above cited. 

The appellant’s Brief would appear to stress two 
principal objections to the action of the Soard, 
namely: 
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1. The Board lias no continuing power of re¬ 
vision, review, or approval over new positions 
created in the department; 

2. The Board has no control over promotions. 

Take, first, the argument that the Board has no 

continuing power of review or revision. It is to be 
noted that there is nothing in the Act itself which 
would support even a bare inference that the work 
or review and revision should stop on July 1, 1924. 
Appellant would have the court believe that all po¬ 
sitions in existence on July 1, 1924, are subject to 
the jurisdiction of the Board, but any created since 
that date are not so subject unless thev are not 
fairlv and reasonablv allocable to the grades as set 
out in the compensation schedules. That amounts 
to reading something into the Act that does not 
appear in its language. 

Further, to contend that the Board has not a 
continuing function of review and revision is to 
ignore the obvious purpose for which the Board 
was organized and maintained. 

Every phase of the Act would seem to indicate 
that Congress is'bringing this Board into being had 
in mind a continuing institution. The Court will 
judicially notice that Congress appropriated the 
sum of $75,000.00 to the Board for the expenses 
incident to its field service on May 21, 1928. 

With regard to the second point, that is, the con¬ 
tention that the Board has no control over promo¬ 
tions, it is to be observed from the record herein 
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that appellant has confused promotion as contra¬ 
distinguished from allocations. In this case, as set 
forth in the Bill of Complaint, the Secretary of the 
Navy, upon the appellant undertaking sonjie new 

i 

duties, “allocated” the appellant to a new grade, 
to wit, CAF-13. This was not a promotion, but 
literally the installation of the appellant inja new 
and separate grade. 

As Section 4 of the Act provides that such allo¬ 
cations shall be subject to review and revision by 
the Board, it so happens that the Board didj carry 
out this function, review the action of the Secretary, 
and then determine that Vining on the basis of the 
duties newly assigned to him would fall within 
Grade CAF-12. This was done in full conformity 
with the Act and under the express and explicit 
authority granted the Board by the Act. 

Wherefore, the appellees respectfully pray on 
the basis of the foregoing that the judgment of the 
lower court be affirmed. 

i 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

Neil Burkixshaw, 

Assistant United States Attorney. 
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